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master his conversion of them is larceny. Holbrook v. State (1894) 107 Ala. 
154, 18 So. 109. But it is not larceny for a servant to convert goods delivered to 
him by a third person for his master, provided he does so before he becomes a 
mere custodian. Commonwealth v. King (Mass. 1852) 9 Cush. 284. A Texas 
statute providing that property may be alleged in either the general or special 
owner has been peculiarly interpreted to mean that the property must be laid in 
the one having the actual care, control and management. See Frasier v. State 
(1885) 18 Tex. App. 424, 442. So while the instant case is sound under the 
Texas law, it would not be under the law of most states. 

Criminal Law — New Trial— Incompetence of Attorney.— At the trial at which 
the defendant was convicted, evidence favorable to him was not introduced be- 
cause of the apparent lack of ability of his counsel. On appeal, held, the in- 
conclusiveness of the evidence together with the incompetence of the counsel was 
sufficient grounds for a new trial. People v. Schulman (111. 1921) 132 N. E. 530. 
New trials in criminal cases should be granted only where the substantial 
rights of the accused have been so violated as to make it reasonably clear that 
a fair trial was not had. See State v. Nelson (1903) 91 Minn. 143, 145, 97 N. W. 
652. Where the evidence presented was insufficient to warrant the conviction a new 
trial is granted. People v. Freeman (1910) 244 111. 590, 91 N. E. 708. Within 
the discretion of the court, newly discovered evidence is sufficient justification 
for a new trial. Saylors v. State (1911) 9 Ga. App. 227, 70 S. E. 975. But where 
the evidence could have been discovered or presented by usual diligence on the 
part of a defendant's attorney a new trial is refused. White v. State (1906) 98 
S. W. 264; Edwards v. Territory (1904) 8 Ariz. 342, 76 Pac. 458; Lyons v. State 
(1912) 6 Okla. Cr. 581, 120 Pac. 665. The incompetence of the defendant's attor- 
ney is not sufficient basis for a reversal. Thus in the jurisdiction of the principal 
case the court refused to reverse a conviction of murder for the alleged in- 
competence of defendant's counsel in offering no proof of defendant's good char- 
acter and in not asking for instructions on self-defense and accidental homicide. 
People v. Barnes (1915) 270 111. 574, 110 N. E. 881; accord, Edwards v. Territory, 
supra. The inconclusive nature of the evidence in the principal case may have 
been sufficient ground for the decision; but it is difficult to see how the incompe- 
tence of defendant's attorney was material. 

Infants— Rescission of Executed Contract— Benefits Received Thereunder. — 
The plaintiff, an infant, representing he was an adult purchased an automobile, 
paying part of the contract price. After using it for five months he sued to 
recover the money paid. Held, dismissing complaint, that since the benefit that 
the plaintiff derived exceeded the sum paid, he could not recover. Sparandera v. 
Stat en Island Garage (Mun. Ct. 1921) 66 N. Y. L. J. 52, aff'd (Sup. Ct. App. 
T. 1921) 66 N. Y. L. J. 32. 

It was recently held that when an infant disaffirms an executed contract 
for the purchase of stock and seeks to recover money paid by him to the broker 
under the contract, the plea that the infant had fraudulently misrepresented his 
age, is good. Folk v. McMasters (1921) 197 App. Div. 357, 188 N. Y. Supp. 795; 
see (1922) 22 Columbia Law Rev. 78. Since, according to the New York deci- 
sions the infant derives no benefit from such a stock transaction, the plaintiff 
there would probably have recovered if the theory of the defense was the bene- 
fit accruing to the infant under. the contract. Mordecai v. Pearl (N. Y. 1892) 63 
Hun. 553, 18 N. Y. Supp. 543, aff'd 136 N. Y. 625, 32 N. E. 1014; cf. Pierce v. 
Alexander (1902) 36 Misc. 870. Even in the absence of misrepresentation, infants 
have been denied recovery of money paid on executed contracts, because the benefits 
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derived under them equalled the sum paid. Rice v. Butler (1899) 160 N. Y. 
578, 55 N. E. 275. The court in the instant case assumes there was no fraudulent 
misrepresentation, but in dictum erroneously adds that a fraudulent misrepre- 
sentation as to age would not be a good defense if proved. Cf. Falk v. Mc- 
Masters, supra. The New York law applied in Falk v. McMasters should prop- 
erly be limited to permit the defendant to plead the damages arising from the 
misrepresentations as a pro tanto defense. See (1922) 22 Columbia Law Rev. 
78. Then, whether we regard the instant case as one of fraud and base the de- 
fendant's right of retention on the amount of the damage inflicted, or eliminate 
the fraud and base the defense upon the benefit accrued to the plaintiff, under the 
New York decisions, the sum which the defendant is entitled to retain should be 
the same. 

Insurance— Waiver of Non-Waiver Clause. — The plaintiff's house was insured 
against fire under a policy containing a clause prohibiting waiver by any "officer, 
agent or other representative of this company" except by written indorsement of 
the policy. A breach of a condition was waived orally by an authorized agent of 
the defendant insurer. After loss, in an action on the policy, held, for the plain- 
tiff. Aetna Ins. Co. v. Indiana National Life Ins. Co. (Ind. 1921) 133 N. E. 4. 

In general, a clause in an insurance policy, as in any other contract, may be 
waived by the party for whose benefit it was inserted. See' Allen v. Phoenix 
Assurance Co. (1908) 14 Idaho 728, 747, 95 Pac. 829. There is an irreconcilable 
split of authority, however, as to whether a clause prohibiting waiver except in 
writing on the policy, may be waived. The majority of courts hold that such a 
clause is ineffectual to prevent waiver according to the general rules of contracts. 
Continental Ins. Co. v. Bair (1917) 65 Ind. App. 502, 116 N. E. 752; Black v. 
Grain Shippers' Mut. Fire Ins. Ass'n (1915) 171 Iowa 309, 152 N. W. 7; contra, 
Lumber Underwriters v. Rife (1915) 237 U. S. 605, 35 Sup. Ct. 717. It may gen- 
erally not be waived when part of a form policy required by statute. Anderson v. 
Manchester Fire Assur. Co. (1894) 59 Minn. 182, 60 N. W. 1095; Sparks v. National 
Fire Ins. Co. (1918) 23 Ga. App. 38, 97 S. E. 462; contra, Ross-Langford v. Mer- 
cantile Town Mut. Ins. Co. (1902) 97 Mo. App. 79, 71 S. W. 720. Even where it may 
not be waived it has been restricted to express agreements and held not to cover 
implied or parol waiver. Security Mut. Life Ins. Co. v. Riley (1908) 157 Ala. 553, 
47 So. 735. Permitting the waiver, as in the instant case, is in accord with the gen- 
eral policy of the courts to prevent forfeitures whenever possible. See Montana v. 
Missanellese Society of Mutual Aid (1911) 72 Misc. 515, 518, 130 N. Y. Supp. 455. 

International Law — Unrecognized Government — Capacity- to Sue. — In an 
action by the Russian Soviet government the defense was that the plaintiff, not 
having been recognized by our government, had no capacity to sue. Held, for the 
defendant. The test of the right of a foreign government to sue is recognition 
by the executive or legislative department. Russian Socialists Federated Soviet 
Government v. Cibrario (App. Div. 1st Dept. 1921) 191 N. Y. Supp. 543. 

At law a foreign nation is an artificial person, and as such, has capacity to sue. 
Mexico v. De Arangois (N. Y. 1856) 5 Duer 634; Honduras v. Soto 112 N. Y. 
-310, 19 N. E. 845. Recognition, which confers this capacity, is for the executive. 
1 Moore, Digest of International Law (1906) § 75. The court will take judicial 
notice of such recognition. Oetjen v. Central Leather Co. (1918) 246 U. S. 297, 38 
Sup. Ct. 309. This recognition, once made, relates back to the inception of the 
foreign government. Oetjen v. Central Leather Co., supra; Yucatan v. Argumado 
(1915) 92 Misc. 547, 157 N. Y. Supp. 219; Underltill v. Hernandez (1897) 168 U. 
S. 250, 18 Sup. Ct. 83. No distinction is made, for the purpose of suing, between 



